
05 CIV. 5402 (DLC)
United States District Court, S.D. New York

Rodriguez v. Bush
Decided Jun 26, 2006

05 CIV. 5402 (DLC).

June 26, 2006

DENISE COTE, District JudgePage 2

Philip Berg, Lafayette Hill, PA., for Plaintiff.

Jeanette Vargas, Assistant United States Attorney,
United States Attorney's Office for the Southern
District of New York, New York, NY, for
Defendants United States of America, Department
of Homeland Security, and Federal Emergency
Management Agency.

OPINION ORDER

Plaintiff William Rodriguez ("Rodriguez") has
brought a litany of claims related to injuries he
suffered on September 11, 2001. Defendants
United States of America, Department of
Homeland Security and Federal Emergency
Management Agency ("FEMA") (collectively
"Government Defendants") have moved to dismiss
the claims brought against them in Rodriguez's
complaint filed on October 22, 2004
("Complaint") based on their sovereign immunity.
For the following reasons, defendants' motion is
granted.

Background
Rodriguez worked as a janitor in the North Tower
of the World Trade Center for nineteen years until
it was destroyed on September 11, 2001.
Rodriguez was present in the North Tower on the
morning of September 11 and is alleged to have
saved the lives of fifteen people by assiting in
their evacuation from the tower.

The Complaint details a dramatic conspiracy
between President George W. Bush and other
high-level government officials to bring about the
September 11 attacks. The conspiracy includes a
plan to have FEMA take control of the economy
and infrastructure of the United States after the *3

President makes a declaration of marital law.
3

The Complaint was filed in the Eastern District of
Pennsylvania. On October 26, 2004, the United
States Attorney for the Eastern District of
Pennsylvania accepted service on behalf of the
United States. On December 27, 2004, the United
States and several individual defendants moved to
dismiss, or in the alternative, transfer the case to
the Southern District of New York. On March 15,
2005, the plaintiff moved for an extension of time
to serve defendants. On May 2, the case was
transferred to the Southern District of New York
in accordance with the provisions of the Air
Transportation Safety and System Stabilization
Act of 2001, Pub.L. No. 107-42, 115 Stat. 230
(Sept. 22, 2001), which vests original and
exclusive jurisdiction for damages arising out of
the September 11 hijackings in the Southern
District of New York, see Rodriguez v. Bush, 367
F. Supp. 2d 765, 767 (E.D.Pa. 2005), and
plaintiff's motion for an extension of time to serve
defendants was denied without prejudice to being
renewed in the transferee forum. Id. at 773.

The plaintiff has not renewed his motion for an
extension of time to serve. There is no record that
any defendants, other than the Government
Defendants, have been served. On September 30,

1

https://casetext.com/case/grandon-v-merrill-lynch-and-co-inc
https://casetext.com/case/rodriguez-v-bush#p767


The Government Defendants' motion to dismiss is
granted. Although Rodriguez filed this case on
October 22, 2004, he has not served any defendant
except the Government Defendants. This case was
transferred to this Court over a year ago, and
during the intervening time the plaintiff has not
renewed a request to extend the time to serve any
defendant. The plaintiff shall have until July 7,
2006 to show cause why the Complaint should not
be dismissed as to the remaining defendants
without prejudice for failure to serve them.

*1

2005, the Government Defendants moved to
dismiss the Complaint based on, inter alia, lack of
subject matter jurisdiction.

Discussion
"Absent a waiver, sovereign immunity shields the
Federal *4  Government and its agencies from
suit." Federal Deposit Insurance Corporation v.
Meyer, 510 U.S. 471, 475 (1994) (citation
omitted). "It is axiomatic that the United States
may not be sued without its consent and that the
existence of consent is a prerequisite for
jurisdiction." United States v. Mitchell, 463 U.S.
206, 212 (1983).

4

Rodriguez does not contest that the Government
Defendants are entitled to sovereign immunity and
that they have not consented to be sued in this
action. Instead, Rodriguez argues that while
sovereign immunity may protect the Government
Defendants from liability, it is does not prevent
them from having to participate in a trial.
Rodriguez's view of sovereign immunity is
derived from his reading of State of Alaska v.
United States, 64 F.3d 1352 (9  Cir. 1995).th

In State of Alaska, the question presented to the
Ninth Circuit was whether a district court order
denying a motion to dismiss for lack of subject
matter jurisdiction by the United States was

immediately appealable under the collateral order
doctrine. Id. at 1354. The issue presented in State
of Alaska was significantly different from the
issue of whether the United States may be forced
to stand trial despite its sovereign immunity.

Because the Government Defendants have not
waived their sovereign immunity, this Court lacks
subject matter jurisdiction to hear the claims
against them. Rodriguez's claims against the
Government Defendants are dismissed for lack of
subject matter jurisdiction. *55

Conclusion

SO ORDERED.

1

2

Rodriguez v. Bush     05 CIV. 5402 (DLC) (S.D.N.Y. Jun. 26, 2006)

https://casetext.com/case/fdic-v-meyer#p475
https://casetext.com/case/united-states-v-mitchell-7#p212
https://casetext.com/case/state-of-alaska-v-us-2
https://casetext.com/case/rodriguez-v-bush-2

